
KELLEY DRYE & WARREN LLP

A LIMITED LIABILITY PARTNERSHIP

ORIGINAL
EX PARTE OR LATE FILED

NEW YORK, NY

LOS ANGELES, CA

CHICAGO,IL

STAMFORD, CT

PARSIPPANY, NJ

BRUSSELS, BELGIUM

HONG KONG

AFFILIATE OFFICES

BANGKOK, THAILAND

JAKARTA, INDONESIA

MANILA, THE PHILIPPINES

MUMBAI, INDIA

TOKYO, JAPAN

1200 19th STREET, N.W.

SUITE 500

WASHINGTON, D.C. 20036

(202) 955-9600

March 1,2000

FACSIMILE

(202) 955-9792

www.kelleydrye.com

DIRECT LINE (202) 955-9664

E-MAil: jcanis@kelleydrye.com

REceIVED
MAR 012000

f~NlIM ....~.--.......uIllOiVS CUMM__
0FRcE Of THE 8ECfIETARr

Magalie R. Salas, Secretary
Federal Communications Commission
The Portals
445 12th Street, S.W.
Washington, D.C. 20554

Re: Notice of Ex Parte Presentation by Intermedia Communications Inc.

In the Matter of:

Access Charge Reform )

Price Cap Performance Review )

Interexchange Carrier Purchases )
of Switched Access Services )

CC Docket No. 96-262

CC Docket No.d
CC Docket No. 96-45

Petition of US West
Communications, Inc.

Dear Ms. Salas:

)
)

CC Docket No. 99-249

Pursuant to Sections l.l206(b)(1)(2) of the Commission's Rules, Intermedia
Communications Inc. C'Intermedia"), by its undersigned counsel, submits this notice in the
above-captioned docketed proceedings oforal and written ex parte presentations made on
February 29, 2000. The presentations were made by David Ruberg, Chairman and Chief
Executive Officer, Intermedia; Heather Gold, Vice President, Industry Policy, Intermedia; and
Jonathan Canis of Kelley Drye & Warren LLP. The presentations were made to:

oeo l/CANIJ/106024.!
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Dorothy Attwood, Legal Advisor, Chairman Kennard
Jordan Goldstein, Legal Advisor, Commissioner Susan Ness
Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani
Frank Lamancusa, Enforcement Bureau
Alexander Starr, Deputy Chief, Market Disputes Bureau,

Enforcement Bureau

During the presentations, Intermedia discussed a variety of issues related to the
appropriate forms of compensation that should apply to ISP-bound traffic terminated between
interconnected local carriers. Specifically, Intermedia urged the Commission to expeditiously
issue an order finding that the appropriate level of compensation for ISP-bound dial-up calls is
the reciprocal compensation rate that applies to local traffic passed between interconnected local
exchange carriers, unless and until a state regulatory commission sets some other form of
TELRIC-based compensation. Intermedia also asked the Commission to take other action to
prevent harassing litigation by ILECs on this matter. During the presentations, two written
pieces were distributed. Copies are attached to this notice.

Pursuant to the Commission's rules, Intermedia submits an original and a copy of this
notice of ex parte contact by hand delivery for inclusion in the public record of the above­
referenced proceedings. Please direct any questions regarding this matter to the undersigned.

~
Jonathan E. CanIS

cc: Dorothy Attwood, Legal Advisor, Chairman Kennard
Jordan Goldstein, Legal Advisor, Commissioner Susan Ness
Sarah Whitesell, Legal Advisor, Commissioner Gloria Tristani
Frank Lamancusa, Enforcement Bureau
Alexander Starr, Deputy Chief, Market Disputes Bureau, Enforcement Bureau
International Transcription Service

2
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Complaint of Intermedia Communications Inc., DOCKET NO.
against BellSouth Telecommunications. Inc .. for
Breach of Terms of Florida Interconnection FILED: October 8, 1999
Agreement under Sections 251 and 252 of the
Telecommunications Act of 1996, and Request
for Relief

~,
COMPLAINT OF INTERMEDIA COMMUNICATIONS INC.

rR; I's /7'~ ~r:~ .~.rn I . \L, Ir' . ~!ll~ Ii) ,',--, , ,[ 'I'..-. -.,.'

LlJ----- ---- ----

Intermedia Conununications Inc. ("Intermedia"), through its counsel, pursuant to Section

364.01, Florida Statutes, 47 U.S.C §252 (e)(l) and Iowa Utilities Board v. F.C.C., 120 F.3d 753

(81h Cir. 1997), affd in part and rev'd in part, AT&T Com. v. Iowa Utilities Bd., 119 S.Ct. 721

(1999), hereby files this Complaint against BellSouth Telecommunications, Inc., ("BellSouth")

for breach of the tenns of the Interconnection Agreement dated June 21, 1996, by and between

BellSouth and Intennedia (the "Agreement"). As grounds for this Complaint and demand for

relief, Intennedia states as follows:

I. INTRODUCTION

1. This is an administrative action to enforce the tennsof the Agreement, approved

by this Commission in Order No. PSC-96-1236-FOF-TP, issued on October 7, 1996, in Docket

No. 960769-TP.

II. JURISDICTION

2. The exact name and address of the Complainant is:
,

INTERMEDIA COMMUNlCATlONS INC.
3625 Queen Palm Drive
Tampa, Florida 33619

3. All notices, pleadings, orders and other documents submitted in this proceeding

should be provided to the following persons:
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Scott Sapperstein. Senior Policy Counsel
INTERMEDIA Cmll\lL~ICA TI 0:--: s l~'c.

3625 Queen Palm Drive
Tampa, Florida 33619
Tel: (813) 829-0011
Fax: (813) 829-4923 .

Patrick Knight Wiggins
WIGGINS & VILLACORTA, P.A.
2145 Delta Boulevard
Suite 200
Tallahassee, Florida 32303
Tel: (850) 385-6007
Fax: (850) 385-6008

Jomlthan E. Canis
Enrico C. Soriano
KELLY DRYE & WARREN LLP
1200 19th Street, N.W.
Suite 500
Wasbingto~ D.C. 20036
Tel: (202) 955-9600
Fax: (202) 955-9792

4. The complete name and principal place of business of the Respondent to the

Complaint is:

BellSouth Telecommunications, Inc.
675 West Peachtree Street
Atlanta, Georgia 30375

5. Intennedia is, and at all material times has been, a competitive local exchange

carrier authorized to provide telecommunications services, including telephone exchange,

exchange access, and telephone toll, in Florida. BellSouth is, and at all material times has been,

an incumbent local exchange carrier in Florida.
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6. Section 251(a)(I) of the Telecommunications Act of 1996 (the "Act'"). 47 USC.

~ 251 (a)( 1), obligates all telecommunications carriers to "interconnect directly or indirectly with

the facilities and equipment of other telecommunications carriers:' Section 251 (b)(5) of the Act

47 U.s.c. § 251(b)(5), obligates Intermedia and BellSouth, as "local exchange carriers"

("'LEes") under the Act, to "establish reciprocal compensation arrangements for the transport and

termination of telecommunications." Section 252 of the Act, 47 U.S.c. § 252, governs the

manner in which interconnection is negotiated between interconnecting telecommunications

carriers.

7. Pursuant to Section 252 ofthe Act, 47 U.S.C. § 252, Intennedia and BellSouth

negotiated the Agreement and filed it with this Commission on June 25,1996. In accordance

with Section 252(e) ofthe Act, 47 U.S.C. § 252(e), the Commission approved the Agreement as

noted above on October 7, 1996. The portions ofthe Agreement relevant to this Complaint

(Section IV and Attachment B-1) are attached hereto and incorporated herein by reference as

ExhibitA. 1

8. Pursuant to the terms of the Agreement, Intermedia and BellSouth have

interconnected their networks to enable end-user customers subscribing to Intermedia's local

exchange service to place calls to end-user customers subscribing to BelISouth's local exchange

service, and vice versa.

I On February 16, 1999, Intennedia and BellSouth executed an amendment to the Agreement, which among other
things, extended the effect of the Agreement as amended from time to time until December 31, 1999. This
amendment was filed with the Commission for approval on February 18, 1999. It was approved in Order No. PSC­
99-0632-FOF-TP, issued April 2, 1999, in Docket No. 990187-TP.
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9. On June 3. 1998. Intermedia and BellSouth executed an "Amendment to Master

Interconnection Agreement Between Intermedia Communications Inc. and BelISouth

Telecommunications, Inc. Dated July I, 1996" (the "Amendment"), \\'hich is material to this

Complaint. The Amendment was filed with the Commission on July 13, 1998. In accordance

with Section 252(e) of the Act, 47 U.S.c. § 252(e), the Commission approved the Amendment in

Order No. PSC-98-1347-FOF-TP, issued October 21,1998, in Docket No. 980879-TP. A copy

of the ..<\.mendment is attached hereto and incorporated herein by reference as Exhibit B.

10. By the tenn~ of the Agreement, the parties may petition the Commission for a

resolution ofany dispute that arises as to the interpretation of any provision ofthe Agreement.2

11. The Commission has jurisdiction to consider this Complaint pursuant to Sections

364.01,364.03, and 364.285, Florida Statutes.

12. The Commission also is authorized under the Act to adjudicate disputes relating

to the interpretation and enforcement of interconnection agreements. This authority was

explicitly recognized by the Eighth Circuit Court ofAppeals in Iowa Utilities Board v. F.C.C.,

13. Thus, the Commission has jurisdiction to interpret and enforce the terms ofthe

Agreement and the Amendment under both federal and state statutes.

2 Section XXIII.
;The court stated that "We believe that the state commission's plenary authority to accept or reject
[interconnection agreements] necessarily carries with it the authority to enforce the provisions of agreements that
the state commissions have approved." 120 F.3d at 804. That portion of the Eighth Circuit's opinion was vacated
by the Supreme Court on ripeness grounds. AT&T Corp., supra.
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III. STANDING

14. lntennedia's substantial interest in this Complaint is the enforcement of the

Agreement between lntennedia and BeI/South with respect to the application of the appropriate

reciprocal compensation rate for transport and tennination of local traffic.

15. Accordingly, Intennedia has standing to bring this Complaint for hearing before

this Commission pursuant to Section 120.569(1), Florida Statutes, A2rico Chemical CQ. v.

Department QfEnvironmental RelZulatiQn, 406 So. 2d 478,482 (Fla. 2d DCA 1981) and Section

252 of the Act.

IV. ALLEGATIONS OF FACT

16. Section IV.B ofthe Agreement states, in relevant part, that "[e]ach party will pay

the other for terminating its IQcal traffic Qn the other's netwQrk the IQcal interconnection rates as

set fQrth in Attachment B-1." Attachment B-1, in turn, establishes the applicable reciprocal rate

for IQcal traffic termination as $0.01056 per minute Qfuse ("MOD"). Intennedia has exchanged

lQcal traffic with BellSQuth on the basis of that provision.

17. On September 15, 1998, the CQmmission issued Order No. PSC-98-1216-FOF-

yp. in Docket NQ. 980495-YP,s in which it determined that the parties were obligated under the

Agreement to pay reciprocal compensation fQr the transport and tennination of telephone

exchange service that is terminated to end-user customers who are internet service providers. A

copy of the CQmmission's decision is attached hereto and incorporated herein by reference as

Exhibit C.

• Pending decision in Case No. 4:98 CV 352-RH, U.S. District Court, Northern District of Florida.
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18. On January 8. 1999. Intemledia made demand on BellSouth for payment in the

amount of $23.617.329.00 for reciprocal compensation due and ov.'ing as of November 30, 1998.

A copy of the letter is attached hereto and incorporated herein by reference as Exhibit D.

BellSouth was unresponsive to Intemledia's demand.

19. On April 20, 1999, the Conunission issued Order No. PSC-99-0758-FOF-IP, in

which it denied BeliSouth's motion for a stay of Order No. PSC-98-1216-FOF-TP. A copy of

the Conunission's decision is attached hereto and incorporated herein by reference as Exhibit E.

20. On May 4, 1999, Intermedia made demand again on BellSouth for payment---~s

time in the amount of$34,563,780AO--for reciprocal compensation due and owing as ofMarch

30, 1999. A copy ofthe demand letter is attached hereto and incorporated herein by reference as

Exhibit F. BellSouth responded on May 11, 1999, stating that it ''will continue the status quo."

A copy ofBellSouth's response is attached hereto and incorporated herein by reference as

Exhibit G.

21. On July 2, 1999, pursuant to the Commission's order, BellSouth sent Intermedia a

check in the amount of$12,723,883.38, claiming it to be payment ofreciprocal compensation

owed to Intermedia through April 1999. A copy ofBellSouth's transmittal is attached hereto and·

incorporated herein by reference as Exhibit H.

22. On July 13, 1999, Intennedia wrote a letter to BellSouth stating that the amount of

the check was not adequate to compensate Intennedia for the reciprocal compensation traffic that

Intennedia had tenninated for BellSouth through April 1999. Intennedia stated, moreover, that it

~ Docket No. 980495-TP was consolidated with Docket Nos. 971478-TP, 980184-TP and 980499·TP, the
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could not discern the method BellSouth used to calculate the amount remitted on the basis of

BellSouth's accompanying spreadsheet, but that it would shortly advise BellSouth of the correct

amount to be paid. A copy ofIntemledia's letter is attached hereto and incorporated herein by

reference as Exhibit I.

23. On July 26, 1999, Intennedia wrote a foHow-up letter to BeliSouth, demonstrating

with the support ofa spreadsheet that the correct amount BeliSouth still owed to Intennedia for

the period in question, after accounting for prior BeIlSouth payments to date, was

$37,664,908.70,6 leaving a balance outstanding of$24,841,025.32. A copy ofIntennedia's letter

is attached hereto and incorporated herein by reference as Exhibit J.

24. In addition, in the July 26, 1999, letter, Intermedia advised BellSouth that for the

months ofMay and June 1999, BellSouth owed still a balance outstanding of$6,672,925.23.7

Thus, accounting for the payment of$12,723,883.38, BellSouth owes Intennedia still an amount

of$31,513,950.558 for reciprocal compensation traffic terminated through the end ofJune 1999

in Florida.

25. The rates established in the Agreement at Attachment B-1 have been effective at

all times pertinent to this Complaint, and presently remain effective for the duration ofthe

Agreement.9 The composite rate for DS-l tandem switching is $0.01056 per MOU. Intermedia

has, without exception, remitted monthly invoices to BelISouth for reciprocal compensation

complaints of MCIMetro, TCG and WoridCom. respectively.
6 $3,546,628.85 of this amount consists oflate payment charges, which were not calculated correctly according to
Section IV.B. of the Agreement. Interrnedia will advise BellSouth of the correct amount oflate payment charges
after recalculating it on the basis of BellSouth's obligation to pay quarterly.
7 This amount consists of $36,869.80 in late payment charges, subject to the same calculation error.
aThis amount is subject to adjustment upon recalculation of late payment charges.



Complaint or Intermedia Communicalions Inc.
Filed: October 8, 1999
Page 8 or II

based on this rate. from the inyoice for February 1997 sen'ices to the most recent invoice for July

1999 services. See Exhibit J.

16. BellSouth refuses to pay the composite rate of $0.0 1056 per MOU for

compensable traffic occurring after June 2, 1998. Rather, BellSouth unilaterally applies a rate of

SO.00200 per MOU for local tandem sv.'itching. 'o BellSouthjustifies this five-fold reduction on

the claim that the Amendment, by its terms, sets new rates that are unconditionally and

universally applicable to every exchange of local traffic bet\",een BellSouth and Intermedia.

Specifically, in a letter dat~,d August 27, 1999, from Ms. Nancy White, General Counsel-Florida

for BelISouth to Mr. Scott Sapperstein, Senior Policy Counsel for Intermedia, BelISouth takes

the following position:

The intent ofthe June 3, 1998 Amendment to the Interconnection
Agreement between Intermedia and BellSouth, which was signed
by both parties, was to establish elemental rates for local traffic.
The Amendment specifically states in paragraph 3 that "The Parties
agree to bill Local traffic at the elemental rates specified in
Attachment A." Additionally, paragraph 4 provides for
"...reciprocal compensation being paid between the Parties based
on the elemental rates specified in Attachment A." (emphasis
added)

A copy ofBellSouth's letter is attached hereto and incorporated herein by reference as Exhibit K.

27. The plain language and meaning of the'Amendment is diametrically opposed to

BellSouth's interpretation.

28. BellSouth's attempt to apply the elemental rates specified in the Amendment by

improperly severing the rate provision from the rest of the Amendment must fail because of the

9 See supra note I,
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manner in which the rates are positioned in the Amendment. In particular. the elemental rates are

placed beneath the following introductory statement:

Multiple Tandem Access shall be available according to the
following rates for local usage. II

This language clearly ties the elemental rates in the Amendment to the implementation of MTA.

29. The Amendment states, in relevant part:

The Parties agree that BeIlSouth will, upon request,
provide, and [Intermedia] ",rill accept and pay for, Multiple
Tandem Access, otherwise referred to as Single Point of
Interconnection, as defined in 2. following/ 2

• (emphasis
added).

Multiple Tandem Access, in tum., is defined as an

arrangement [which] provides for ordering interconnection
to a single access tandem, or, at a minimum, less than all
access tandems within the LATA for [Intermedia's]
terminating local and intraLATA toll traffic and
BellSouth's terminating local and intraLATA toll traffic
along with transit traffic to and from other ALECs,
Interexchange carriers, Independent Companies and
Wireless Carriers. This arrangement can be ordered in one
~y trunks and/or two way trunks or Super Group. One
restriction to this arrangement is that all of [Intennedia's]
NXXs must be associated with these access tandems;
otherwise, [Intennedia] must interconnect to each tandem
where an NXX is "homed" for transit traffic switched to
and from an Interexchange Carrier.13

30. The Amendment simply allows Intermedia to request from BellSouth Mutiple

Tandem Access (MTA), ifdesired by Intermedia, and sets the terms and conditions for the

'OIntermedia is unable to determine the source for this rate. It does not appear in Attachment A of the Amendment
as BeIlSouth claims.
II Amendment, Attachment A.
I~ Amendment, Item I.
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provision of MTA where requested by Interrnedia.

31. lntennedia has never requested that BellSouth provide MTA to lntermedia

pursuant to the Amendment. BellSouth has never provided MYA to Intern1edia under the

Amendment pursuant to Interrnedia' s request. Likewise. Interrnedia has never accepted the

provisioning of MTA by BellSouth under the Amendment. Currently, and at all times material

to this proceeding, Intennedia, to the best of its knowledge, has direct interconnection trunks to

each and every tandem in the relevant Local Access and Transport Areas.

32. On infonna:.ion and belief, BellSouth has also applied an incorrect rate for

computing compensation due to Intermedia for compensable local traffic occurring before June

3, 1998. Specifically, BellSouth appears to have applied a rate of$0.01028 per MOU rather than

the correct rate of$0.01056 per MOU. See Exhibit H, page 6.

33. Thus, BellSouth has denied, continues to deny, Intermedia the full compensation

to which it is entitled under the Agreement Accordingly, BellSouth is in breach of the

Agreement.

V. REQUEST FOR RELIEF

WHEREFORE, Intermedia requests that the Commission (1) find that BellSouth is in

breach ofthe Agreement; (2) determine that the appropriate rate to be applied at all times under

the Agreement for purposes of reciprocal compensation for the transport and termination of local

traffic is the rate of$0.01056 per MOU for DS-l tandem switching as established in the

Agreement at Attachment B-:l; (3) upon that detennination, order BellSouth to remit full

Jj Amendment, Item 2.
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payment to Intermedia without deJay. including payment ofIate payment charges pursuant to the

Agreement: (4) require BeIlSouth to apply the correct rate for compensable local traffic occurring

before June 3. 1998; and (5) grant such other relief as the Commission deems appropriate.

Respectfully submitted,

Patrick Knight iggins
WIGGINS & VILLACORTA, P.A.
2145 Delta Boulevard, Suite 200
Tallahassee, Florida 32303
Tel: (850) 385-6007
Fax: (850) 385-6008

Scott Sapperstein
INTERMEDIA COMMUNICAnONS INc.
3625 Queen Palm Drive
Tampa, Florida 33619
Tel: (813) 829-0011
Fax: (813) 829-4923

Jonathan E. Canis
Enrico C. Soriano
KELLY DRYE & WARREN LLP
1200 19th Street, N.W., Suite 500
Washington, D.C. 20036
Tel: (202) 955-9600
Fax: (207) 955-9792

Counsel for Intermedia Communications Inc•

. -....



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been
furnished by U.S. Mail or hand delivery* this 8th day of October,
1999, to the following:

Nancy B. White*
c/o Nancy Sims
BellSouth
Telecommunications, Inc.
150 South Monroe Street, #400
Tallahassee, FL 32301

Cathy Bedell
Florida Public Service
Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850
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Service access provided by two or more LECs and/or ALECs or by one LEC in 'two or
more states within a single I...P.TA.

II. Purpose

The parties desire to enter into this Agreement consistent with all applicable
federal, state and local statutes, r-..Jles and regulations in effect as of the date of its
execution including, without limitation, the Act at Sections 251, 252 and 271 and to
replace any and all other prior agreements, both written and oral, including. without
limi'tation. that certain Stipulation and Agreement dated December 7, 1995, applicable
to the state of Florida conceming the terms and conditions of interconnection. The
access and interconnection obligations contained herein enable leI to provide
competing telephone exchange service and private line service within the nine state
region of BellSouth.

Ill. Tenn of the Agreement

A. The term of this Agreement shall be two years, beginning July 1" 1996.

B: The·partieS agree that by.no faterthan July 1. 1997, they shall commen~
negotiations with regard to the terms,'conditions 'and prices of local interconnection to
be effective beginningJuly 1, 19S8. . .

C. If,'within 135 days of commencing the negotiation referred to In section II
(B) above, the parties are unable to satisfactorily negotiate new local interconnection

• terms, conditions and prices, either party may petition the commissions to establish
appropriate local interconnection arrangements pursuant to 47 U.S.C. 252. The parties
agree that., in such event., they shall encourage the commissions tn issue its order
regarding the appropriate local interconnection arrangements no later thanMarch
11997.. The parties further agree that in the event the Commission does not issue its
order prior to July 1,1998 or if the parties continue beyondJufy 1, 1998 to negotiate the
local interconnection arrangements without Commission intervention, the terms, .
conditions and prices ultimately ordered by the Commission, or negotiated by the.
parties, will be "effective retroactive to July 1, 1998. UntIl the revised local .
interconnection arrangements become effective, the parties shall continue to exchange.
traffic pursua-nt to the terms and conditions of this Agreement. ,

N. Local Interconnection

A. The delivery of local traffic between the parties shall be reciprocal and
compensation will be mutual according to the provisions of this Agreement. The parties
agree that the exchange of traffic on Bel/South's EAS routes shall be considered as

::al traffic and compensation for the termination of such traffic shall be pursuant to the
lerms of this section. EAS routes are those exchanges within an exchange's Basic

- 3- .-c.
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Local Calling Area, as defined in Sec~io;-) A3 of Bel/South's General Subscriber Services
Tariff.

8. Each party wiil pay the other for terminating its local traffic on the other's
nehNork the loca I·interconnection rates as set fo:ih in Attachment 8-1, by this reference
incorporated herein. The charges for local interconnection are to billed monthly and
payable quarterly after appr.opriate adjustments pursuant ta this Agreement are made.
Late payment fees, not to exceed 1% per month after the due date may be assessed, if
interconnection charges are not paid, within thirty (30) days of the due date of the
quarterly bill. .

C. The first six month period after the execution of this Agreement is a
testing period in which the parties agree to exchange data and render billing. However,
no compensation during this period will be eXchanged. If, during the second six month
period, the monthly net amount to be billed prior to the cap being applied pursuant to
subsection (D) of this section is less than $40,000.00 on a state by state basis, the
parties agree that no payment is due. This cap shall be reduced for each of the

~ subsequent six month periods as follows: 2nd period-$40,OOO.OO; 3rd period­
$30,000.00; and 4th period-$20,OOO.OO. The cap shall be SO.OO for any period after
the expiration of this Ag~mentbut prior.to the execution of a new agreement

.: _~ :~~:~!r~'t~~~~.~.~~-~~::; '.~; ""J;:j-::;':'::"{ ... ....:. ': ..~ ~ .l-:-•.•• --:.. ..

<: :.D.~The'parties agree that neither.party shaD be reqUired to compenSate the
other.for more than 105% of the total billed foeaf Interconnection minutes of use ofthe

--. party.with the loWer total bUled local Interconnection minutes of.use In the same month
.on a statewide basis~'This cap shaD apply to the total bnJed locallntereonnection
minutes of use measured by the local switching element cal~latedfor each party and
any affiliate of the party providing local exchange telecommunications services under
the party's certificate of necessity issued by the Commission•. Each party will report to
the other a Percentage Local Usage rPLtr) and the application of the PLU will
detennine the amount of local minutes to be billed to the other party. Until such time as
actual usage data is avaifable or at the expiration of the first year after the execution of
this Agreement. the parties agree to ublize a mutually acceptable surrogate for the PLU
factor. The calQ(Jlations , inclUding examples of the calculation of the cap between the
parties will be pursuant to the procedUres set out in Attachment A., incorporated herein
by this reference. For purposes of developing the PLU, each party shall consider every
local call ancfevery 19n9 distance call. Effective on ~e first of January. April, July an~
October of each year, the parti~ shalf update their PLU.

E. The parties agree that there are three appropriate me.thods of
interconnecting facilities: (1) virtual collocation where physical collocation is not
practical for technical reasons or because of space limitations; (2) physical collocation;
and (3) interconnection via purchase of facilities from either party by the other party.
~_· .... s and charges for collocation are set forth in Attachment C-13. incorporated herein
. # .fS reference. Facilities may be purchased at rates, terms and conditions set forth
n Bel/South's intrastate Switched Access (Section E6) or Special Access (Section E7)
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ce: Loc .. l tnl.rcOt\n.-c1lon·
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ORDER i\O . .?SC- 95-13':' i- FO?-7?

DOCKET ~O. 980679-T?
P~';CE 4

.~\.IT.'\1) "1I.~"T

TO
MASTER r-.TE.RCO.\:'"'ECDO:-; .~GRED·IT..'''1T B[n\1:r~

['I,"TE.R..),{EDH CO.\£\fl-;\lCATIm.;S, r"'c. aDd

BELLSQlTB n:LECO~i?'olCAnO~S,L'ic.
DA TED Jl1. Y 1,19%

Pu:-su.e..nt to this Agn:tt1e:'l1 (the ~Am enti=:cr;rj, Inrennedia Cotnmunic.a.tions., IDc.
("ICn iUld BellSouth Telecomr.luniC3:ions., Inc. ("'BeIlSouUlj beremUt.er referred to
~oll"tivelyas the "Puties" hacby~ to t.:DC':ld ~.%1 uru.iD Muter lnt.et:.onne.:tion
A~:ement bcrv.-ecn the Parties eff~\'c July I, J?96 C'lnten:onne:;tion Agrcc:nenr").

NOW TIiEREfORE, in consideration ofthc munW provisions contained herein and
other good and valuable cODsidera:ion, the receipt and sufficiency of""hich are hereby
acknowledged. ICI and BeUS~tnh bereby covenant aJ'ld agree u follows:

1. The PanicS agree thAt &llSouth \Vill, upon r=Juest, provide; and
leI win~ and pay £or. Multiple TandemA~ otherwise referred to as
Single Point ofInte:reolmcaioa. A£ defuaed in 2. foDO\Yinr.

2. Tbis amcs=s= provides for crdIritIg iate:coanoctiou CO • sinsJc access
tandem; 01; ata mlD1mum; 'essda aU access tandems withiD me LATA for:
Jeri kiioiNidDg local &nd iDtraLATA roU Inf&cd BcUSouth's t=miD&tiDg~

local and iziaaLATA toO 1raffiCaJoDrwidl transit cra.f& to and &om ocher
ALEC&,~gc Carriers. IDdcpcnckmCompanies and W'aeless Carrlas.
This anmgcmeat can be ordc:cd hi -=c way D'UZlks and/or two way trunks or.
SUpc:I' Group. One resuicdoD to Ibis maDJ=DC2U is tb.u aU ofICI'I NXXs must
be associmd With these ICCCSS uMemS; omlt'Wisc. ICl must intercoanect to
each taDdcm .mete an NXX is "'bomed" for tnJait tr&ffic~ to and from
an Inten'Xebmge Carrier.

3. The Parties agree to biIJ Loca11nfiic at the elcm=arl rates specified La
Aaa.chm=t A.

4. This ameGdmeut will lUU1t ill~ c:ompcmatioD being paid between the
Pllties bued O!l the elemental rates ~ified in Aaaehmc=r A.

5. The PUIies ap-ee rhaf all of the o:b:r p:tnisions of the L"lterC:onn::::tion
A~ cued July]. 199'6. Qll remain in full force m:1 effcc:..

5. 'ib= Puti:s fu.nhe: agr= thaI cltil::: or both of the Pz.'1ies is aUIboriu=:! t;)

submit this Amt:l:Id:zne::J to t.h: r=9=.:vc SUI.: rcguiuory iuthorities for
zpproval subjcct to Sec:ioo ~2(e) of~ Fedenl Tel~ro..-nunica.tioDJAct of
1996.

._~
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!.'" wn:.,'-:c.ss \l,.-P.ERE.OF. :.~ h..-:i:s ~~e:o r.z\·c =.:i~d :his A...:>e~TU:O be
~~~'.:~d by ::JCl.I ~~ve c:':':y c;r.x-:".L~ r:;:::..s.=::allves c:: L~ C4te iL.::.ic..:u.ed beicw.

l..:lltrmediJl Commu.n1ctiom. Lx.

Tille

Date Due I I
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ORDER .\0,· ?SC-:;3-i3':'>:C:"·>'
DOCi\ET :iO, 9 S (1.3 :-:: - :-?
?AG::: 6

~~ P4li)"s 10C2.ll:.5.afc -1D b: ~l..e:::-.:.:c:: :y L"le <;,;>:':.:..0::0::; c:f::5 ~t?C:-"..ec Pc:-:c:u
Loc..;J t.:~e (-PU;-) L:' J:.s :.::::-..s...4:.e t=:7""-, •. -,g ::-.::;;.:-..:s of \;!>e <.,!; ~l fo:--w~ :.:J

P::...r-ag.--apbl.D. i.: jCI's Fet>~')' :~. :;.-;- .I._"7lC::~::::.c:t!i.::;:..e:~:"'~;::lon

,';F~oen(.

~ 71;:: h";cs 2gr-~ :.0 bill Lo::.;J ::-....7.C aJ ::.: e:c~=:AI~ s;>e:::::led ~elO\L':

E.LE.\{D.-r .\1.. FL GA KY L,",

~ 5witcl:Lint
E.:ld Offi ce Swi lcbi.n.g, per M0 U s{)oo r; SO"'-~ SJ.OOJf333 SO.00"-S1:2 500021. .." I ..

cdO~ S\LitclUng. acid'i MOL":) ~." S-OOCS :-:A ~A NA
EDd Office Interoffice Tru:U'.: !',A !'OA ~A ""A SO.OOJ2

Port ' Shued. MOV
T~dem SwilWn&, per MOU 5.0.0:)15 5.0.00029 5.0. CXXl6751 50.001096 5.O.CXXl8
T~cScm In.tuoffice Tl'IUlk Pent '.: SA NA NA· NA SO.0003
~

TaIldcm Im.cmediaryCw~ per $0.0015 NA NA 5.O,oolC~ NA
MOtP'

LoaJ 1'l'ampod
~ pet mile. pet MOU 50.cxm4 5O.COX112 SO.CXXXXl8 SO,CXlOX)49 $O.o:kXXlS3
Facility Tc:mi%latiOCl. per MOU $0.00036 SO.COOS SO.CXX)4152 $0.0:»426 $0.(0047

~ E:LE:MENT MS NC SC TN
LoeaJ SwttehiZl,
~ omce SWitchlnJ. per MOU SO.0J221 $0.0040 SO.00221 10.0019
End Office Swi.tchiJlg, &04'1 MOtfU NA NA NA SA
~ Offace 1n=offia: Trunk NA NA NA NA

Pon • Sbarcd.. MOU
T~dcm S~, per MOU SO.003172 SO.0015 SO.003172 SO.CXXl676
T~~ Trunk Port· SA SA . NA NA

SWc:d
T=o= l=:mcdWy Owp, per SA SA NA NA
MO~

Local 1nmpon
Sbz.-cd. per mile. per MOU SO.cxxx)12 sa.ClCXn' SO.0XXl12 SO.OXX)(
Fa.::illi)' Tmnin'rim per MOU SO.ootr.>6 SO.D:XrJ6 SO.CXX136 ~.OOO36

(l) TI-.ls rat: el::c::mis for l:Se b~ r..ues wi~ 1 cS.-<:eTe::.% :'Zte 'for :.ddi~ mi:ll:%:S of
:..:se~

.::; T'::':s ::-.2.,,£e lS ,??C~1e o::.:y ~ ~~:-...-·r-." =C.=~ :s ~h::i L:: .-,';;:io:: ~ cppiiwie
!""."':'lg a::Idfor i:ll:r::O:'.:l::C:lc::l ;:::.a.."!~.

._.",
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

~ ''= ~ :-. :-. .: ~ c ~ i. e.5 , =!-: ~. c c a .i ;1 5 :.

:: ~ ~ ~ .3 c ~ -: 1"": -=- e l-:: c C:;::r:-lU J~ i :: aLi c:-. .s ,
:o~ bre2c~ c: terms c:

A~~EE~e~: u~der Secti~ns 2~: a~d

:'S2 :::.~: the Te2.ecomrnunicoi:ic:-.s
Ac~ 0: 1996, and request for
~elief. II

CCC~ET NO. 971478-TP
C?SE? NO. PSC-98-1216-FOF-TP
ISS~~D: September 15, 1998

Co~ploint of Teleport DOCKET NO. 980184-TP
Cc~~unications Group Inc./TCS
So~th Florida against BellSc~th

Telecommunica~ions, Inc. fer
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications.
Act of 1996, and request for
relief.

Complaint of Intermedia DOCKET NO. 980495-TP
Communications, Inc. against
BellSouth
Telecommunications, Inc. for
breach of terms of Florida
Partial
Interconnection Agreement under
Sections 251 and 252 of the
Telecommunications Act of 1996
and request for relief.

Complaint by MCI Metro Access DOCKET NO. 980499-TP
Transmission Services, Inc.
against BellSouth
Telecommunications, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation :or
c~rtain local i:raffic.
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The follO\oJing Corrmissio:-.-2:'s part:c~pc::::-2':: ::, -.,,~ ~~':"scc::::':"LiC':-; of
this matter:

~ ~~. ~ .:.:: F. .= =...::.?i<
~-:::::: G.=OPC:::~_

~. ~:::::: J.~CCES, :::..

FINAL ORDER RESOLVING COMPLAINTS

APPEARANCES:

Floyd R. Self, Messer, Caparello & Self, P.A., 215 South
Monroe Street, Post Office Box 1876, Tallahassee, FL
32302-1876.
On behalf of Worldcom Technologies, Inc.

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box
551, Tallahassee, FL 32302-0551.
On behalf of Teleport Communications Group, Inc. /TCG
South Florida.

Donna Canzano and Patrick Knight Wiggins, Wiggins &

Villacorta, P.A., 2145 Delta Boulevard, Suite 200(
Tallahassee, FL 32303.
On behalf of Interrnedia Communications, Inc.

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,
Atlanta, GA 30342.
On behalf of MCI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,
Atlanta, Georgia 30375-0001.
On behalf of BellSouth Telecommunications, Inc.

Charles J. Pellegri~~, Florida Public Service Co~~ission,

Division of Legal Services, 2540 Shumard Oak Boulevard,
Tallahassee, FL 32339-0850.
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CASE BACKGROUND

:<:-5 Con-~-:-.'..::1ica"C.:'c:-:5 CC:7';!=any, ::;c. (MrS), and BellSouth
Telecorn.rnt.::"'Jicc"Lions, Inc. (::ellSouth), entered into a Partial
Florida Interconnection Agreement. pursuant to the
TelecoITuTlunications .::.ct of ::'996 (Ace) 0:• .i:i.ugusr. 26, 1996. The
Commission approved the Agreement in Order No. PSC-96-1508-FOF-TP,
issued December 12, 1996, in Docket No. 961053-TP. The Commission
approved an amendment to the Agreement in Order No. PSC-97-0772­
FOF-TP, issued July 1, ~997, in Docket No. 970315-TP. On November
12, 1997, WorldCom Technologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for local telephone

.' exchange service traffic transported and terminated by WorldCom's
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Answer and Response on December 22, 1997. In Order No. PSC-98­
0454-PCO-TP, issued March 31, 1998, the Commission directed that
the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCG) ,
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 29, 1996, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensation for local telephone exchange service
traffic transported and terminated by TCG to ISPs. The complaint
was assigned Docket No. 980184-TP. BellSouth filed its Answer and
Response on February 25, 1998.

MClmetro Access Transmission Services, Inc. (MCIm), and
BellSouth entered into an Interconnection Agreement pursuant to the
Act on April 4, 1997. The Co~mission approved the Agreement in
Order Nos. PSC-97-0723-?OF-:-:':, issued June 19, 1997, and PSC-97­
0723A-FOF-TP, issued Jur:e 26, . :397, in Docket No. 960846-TP. On
February 23, 1998, MClm :iled a Complaint against BellSouth, which
was assigned Dccket No. ?8G281-TP. F~ong other things, MClm also
alleged in Cour.t 13 tha~ 3el~50uth has failed to pay reciprocal
compensation :o~ ~oca: ~elephone exchange service traffic
transported and terminated ~j ~Clm to !SPs. On April 6, 1998, MClm
filed a separate Cc~plc:nt e~ccdying t.he co~plaint set. forth in

.-...
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CCUr!:' 13 of the ::":-st Cc·rr.::>~ci.!:t.

=.:: si :::;ned ['ocket No. ?804 99-':'?

Irn:ermedia Ccrr~T:unicatic:;.s, Inc. (Interrr;ecia), eno 3ellSout.h
e~:ered into an interconnecticn Agreement pursuant to :he Act on
_-:uly 1, 1996. The Commissicn approved the .;greement in Order :·~o.

?SC-96-1236-FOF-TP, issued October 7, 1996, in Docket No. 960769­
'?? The Commission approved an amended Agreement in Order No. FSC­
97-1617-FOF-TP, issued December 30, 1997, in Docket No. 971230-TP.

On April 6, 1998, Intermedia filed a Complaint against BellScuth
elleging that BellSouth has failed to pay reciprocal compensation
for local telephone exchange service traffic transported and
terminated by Intermedia to :::SPs. That complaint ',,'as assigned
Docket No. 980495-TP.

On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-98­
0476-PCO-TP, we denied GTEFL's petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these
complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The
hearing was held on June 11, 1998.

DECISION

This case is about BellSouth's refusal to pay reciprocal
compensation for the transport and termination of ISP traffic under
the terms of its interconnection agreements with WorldCom,
Teleport, Intermedia, and MClm. In a letter dated August 12, 1997,
BellSouth .notified the complainants that it would not pay
compensation for the termination of ISP traffic, because \\ IS?
traffic is jurisdictionally interstate" and "enjoys a unique
status, especially [as to) call termination." The case is
primarily a contract dispute between the parties, and that is the
fcundation of our decision below. 1-.s TCG stated in its brief,
"This is a contract dispute in which the Commission must decide
whose meaning is to be given to the term 'Local Traffic' in the
Agreement." .

Accordingly, in this decision we cnly address the issue of
.;hether ISP traffic should be treated as local o:r interstate for
~urposes of reciprocal compensation as necessary to show what the

.-....
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pay -= 2- e 5 ~~ i. :; n : r e c ~ :: :-. =. b :.. 'o,' • ...... . _ :... ~-. -: c:;. 2..::: 'c. G :. t ~; e t i 71:e 't hey' en t ere d
in:2 :hei~ 2c~t~~ct~. c~~ =e:i~i2~ j:es not address any generic
aues:~ons abc~t the ~l:iDa~e ~at~re o~ ~S? traffic fer reciprocal

..

~hile t~ere are ~cur c:~~lai~an~s in ~he ccnsolida~ed case,
their argL::nents contain man~' cc.rnmo:-; threads. Also, !:·ellScuth's
position en each iss',je is t:-.-=: S2:7.e, '::,;0 its brief addresses all
four t.ogether. For the sake :;f efficiency', \-;e \"'ill address the
main themes in our discussic~ ~f the l~orldCom-3ellSouth agreement.

We will address the particL:~ar lang~.::ge of the other agreements
separately.

The WorldCom-BellSouth Agreement

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[C]alls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same local calling area of the
incumbent LEC or other authorized area [such
as EAS). Local traffic includes traffic types
that have been traditionally referred to as
"local callinq" and as "extended area service
(EAS)." All other traffic that originates and
terminates between end users within the LATA
is toll traffic. :~ no event shall the Local
Traffic area for purposes of local call
termination billing between the parties be
decreased.

Section 5.8.1 provides t~at:

Reciprocal Ccmpensa~ion applies for transport
and termir.a'tien ef :'oca1 Trati ic (including
EAS and 2AS-likE traffic) billable by
BellSou~h cr !'1FS ...::-.ich a Telephone Exchange
Service Cus~omer cr~~inaLEs C~ BellSouth's or
MFS' s :Je'::h'cr~: for :.ermi:1a:i:::-:: on ~he ether
Party's networY...

-~
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The ques~ion prese~ted --r ~ecis~c~ ~~, ~~ ~: is i~ :~e 2:~er

ccmrlaints, w~etl~er, ~ndEr ~~E :(c~ldC2~ - ~~:~Scu:~ ~lcr~j2 ?ar:ia:
I~terconnection Agreemen~, ~~e ?ar~ies are required to cc~?ensa:e

each other for transpor: a~~ :ermina:ion cf ~raffic to I~ter~e:

Serv~ce Providers; and if they are, w~a: re~lef shculd :~e

CCIT'tI71ission grant? The issue is .....'hether the traffic i:l quest':"on,
IS? traffic, is local for purpcses cf ~he agreemen:s In ~ues:~o~.

According to witness Eall, ~!:e language of the h~crldCom­

BellSouth Agreement itself makes it clear that the parties owe each
other reciprocal compensation for the traffic in question. He
stated that "if a BellSouth c~stomer utilizes a SellSouth telephor.e
exchange service that has a local NPA-NXX and they call a l\orldCom
customer that buys a WorldCorn telephone exchange service that has
a WorldCom NPA-NXX, that's local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth's obligation to raise the iss6e
at the time the Agreement was negotiated.

Witness Ball stated that "the Agreement is entirely clear and
unambiguous" on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, dec~sions and orders of
the FCC interpreting the Act;

(4) rulings, decisions and orders from other,
similarly situated state regulatory
agencies; and

(5) the custom and usage in ~~e industry.

. -e.
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BellSoG~h wit~ess ~e~d=:x a~=ee~ :~a: :~e contract did ~Ot

specify whet~er :S? :=affic ~~~ i~=:~ded ~~ :~e definitio~ of local
:ra::~c. Wi:ness ~e~drix a=;~ed, hcweve=, that it was WorldCom's
ct~igaticn :0 raise :he iss~e in :~e negotiations. In fac~, tte
=ecc=d shows that whi:e 5ell~:~:h a~d the cc~p~ainants all reached
a specific agree:i1er.t on the jefi:-li:icn of 2.ccal traffic t.o be
included in the conc:=acts, :-:C'le of the;;, rai-sed t.he particular
question of what to do with =~? t=affic.

..

According to BellSouth, all t:-.e cO;T;:::>lainants assumed that
BellSouth agreed to include ISP traffic as local. BellSouth
asserts that it cannot be fcrced to pay reciprocal compensation
just because it did not "affir~atively except IS? traffic from the
defini tion of \ local traffic'" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment'of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties'
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subj ecoc to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express ~eeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the language of tfie agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in suc~ ~ way t.hat ISP traffic clearly fits
the d€finition. Since ISP traffic is local under the terms of the
Agreement, then, a priori, reciprocal compensation for termination
is required under Section 5.? of the .!\.greement. There is no
ambiguity, and there are no =pecific exceptions for ISP traffic.

Since there is no ambiguity i~ the language of the agreement, we
need not consider any ether s:vidence to de'termine the part:ies'
obligations under the ag=eeme~:. Even if t.here were an ambiguity
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in the language of :~e ag~ee~e~:, ~c~e¥e~, ~~e c:~er ev:dence and
a~aUI7":en[ ::'~e5E~;ted c.:= :he f:'2c!:"ing 2.€cCS ~~ t~e scme re51~lt: t~e

oa~:les

pc::-peses
i:ltef!Qec 'L.:: :~cl~je ::s=-­
of reciprccal co~pe~satic~

:ra::':'c ~c:0_ ':'ccal t::-a:fic
agrE€!'T:en: .

Icr

Local vs. Interstate Traffic

The first area to exp':'ore is the parties' basis fer
considering ISP traffic to be jurisdicticnally local or ir.terstate.
BellSouth wi tness Hendrix contended t.hat for reciprocal

compensation to apply, "traffic must be jurisdictionally local."
He argued that ISP traffic is not jurisdictio~ally local, because

the FCC "has concluded that e~hanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services." He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that" [t]he FCC stated in
Paragraph 12 in an~order dated February 14, 1992, in Docket Number
92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ul timate
termination of the call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), "the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation." We will discuss that
report in more detail below .

. BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes~" We agree with this
assessment. . The FCC has not yet decided whether ISP traffic is
subject to reciprocal compensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explain below. No FCC order delineates exactly for what
purposes the FCC intends IS? traffic to be considered local. By
~he same token, the FCC has ~ot said that ISP traffic cannot be
onsidered local for all regulatory purposes. It appears that the

FCC has largely been silent o~ ~he iss~e. inis leads us to believe

. -Co
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t.:-.e :=-:::::c ::Jt.e:~jed f.::..- ::-.e stc.:es :0 e:·:e~:::ise jurisdiction
~ccc':' se:..- ..-ice aspe::::s of I::? traffic, unless and until
::ec:.:::eo c:he~\·iise. :::,,'en K:'C::Jess :-:enorlX agreed that
i~:e~:::ea IS? traffic :0 be :~eated as though local. He
e~~c~nd on ~ha~ ex~c~~~· ~hat ~ean~.

over the
the FCC
the FCC
did not

, .

BellSouth contends in i:s brief that there is no dispute that
an Internet trans~issicn ~ay si~ultaneously be interstate,
inte~nac:icnal and inc:rastate. EellSouth also contends that the
issue should be resolved in pending proceedings before the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that IS? traffic is within the FCC's exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless o£ what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC's
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that "call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP.H
"(1]£ an ALEC puts itself in between BellSouth's end office and

the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation." "Thus, the"call from an end
user to the ISP only transits through the ISP's local "point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers." BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
IS? is not the IS? switch, but rather is the database or
infor:::ation scurce to which "the IS? Drovides access."
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!'lClm con:.ends ::""LS ::.::-:"ef :~12: 3e~lSouth ;·:itness Hendrix'
!:estif:10il~' ::-.2t c: C::,.:..l :0 __ . lSi? :-2r::1inates not at the local
:e~ep~cne ~u~cer, =~: r2:~-2r 2t a distant Internet host
~is~ncierstands the ~ature ~- ail :nternet call. MClm witness
!'~art:i:;ez cont:endec:i ::"lat the ability of Internet users to visit
multiple websites at any nurr~er of destinations on a single call is
a clear indication :~at the service provided by an ISP is enhanced
service, not teleco~~unicaticns service. According to MCIm, this
does not al ter the ;,ature c: the local call. I!Jhile BellSouth
wculd have one belie~e that :~e call involved is not a local call,
Melm points out that in the case of a rural customer using an IXC
to connect with an ISP, the call "is suddenly two parts again: a
long distance call, :8r which 3ellSouth can charge access, followed
by an enhanced service."

BellSouth argues in its brief that" in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by:the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]tandard industry
practice is that a call is terminated essentially when it's
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it's a
voice grade phone, if it's a fax machine, an answering machine or,
in the case of an ISP, a modern."

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from a network toward a user
terminal, the last point of service, rendered
by a commercial carrier under applicable
tariffs. . . . In a switched communications
system, the point at which common carrier
service ends and user-provided service begins,
i.e. the int:erface point between the
communications systems equipment and the user
terminal eq~ipment, under applicable tariffs.

Witness Kouroupas fur:her exp~2ined that "A call placed over the
public switched telecom~unications network is considered
'terminated' when it is delivered to the t:elephone exchange bearing

. -Co
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'.:.he called telephone nu::;oe:-. II Cal':" tel:"j.,ination occurs when a
ccn:-:ectic:1 is established ce-:"",een c:t:e calier and the telephone
excha~ge service to which c:he ~ialed telephone number is assigned,
a~s~er supervision is retllr~ed, and a call record is generated.
This is c:he case whether L:~e call is received by a voice grade

phone, a fax machine, an anshering ~achine, or in the case of an
15P, a modem. Witness Kou:-c~pas ccntended that this is a widely
accepted industry definition.

MClm argues in its brief that:

a "telephone calIN placed ever the public
switched telephone network is "terminatedU

when it is delivered to the telephone exchange
service premise bearing the called telephone
number. . . specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(reI. Aug. 8, 1996), i1040), the FCC defined
terminations ~for purposes of section
251{b) (5), as the switching of traffic that is
subject to section 251(b) (5) at the
terminating carrier's end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party's
premises. H MCIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, .regardless of the identity or
status of the called party.

Witn~ss Martinez testified that "[w]hen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent FCC documents have described Internet traffic as calls
with two severable parts: a telecommunications service part, and an
enhanced service pa~t. In the May 1997 Universal Service Order at
~789, the FCC stated:

. -Co
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When a sutscriber Cbt2i~s 2 connection to an
In~ernet serVlce provider via voice grade
a c c esst 0 :: h e f: :.:::-1 .:. c s \" i t c he d r. e two r k , t hat
connection is a teleco~~unicaLions service and
is disting:.:ishable from the Internet service
provider's offering.

In _"0'- Report, the r'CC also stated that
pro';ide telecommunications." (<.!il] 15, 55)
brief that:

ISPs "generally do not
WorldCom argues in its

The FCC's determination that ISPs do not
provide telecommunications was mandated by the
1996 Act's express distinction between
telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user's choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153 (48) • By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making

I

available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[t]he FCC recognized that the 1996 Act's
distinction between telecommunications and
information services is crucial. The FCC
noted that "Congress intended
'telecornrnunicatio~s service' and 'information
service' to refer to separate categories of
services" despite the appearance from the end
user's perspective that it is a single service
because it may involve telecommunications
components. (Report to Congress, CJllJ[5 6, 58)
[Emphasis s~pplied by WorldCom]

·-eo
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BellScut~ arcues t~a~ --= cc~plai~a~ts misintercret the FCC's
decisic~. 3e12SoL:~ PO~~:5 c~~ t~5: ~his passage is only
jiscc.:ssi:'g ·.·.':-.e:her cr :-;Oi: :::.3?s shcu':'c make universal service
co~:~ibu:ions. 7ha: is true: bUL the passage is nevertheless as
sig~ificani: an indic5:i~n of ~ow :~e ~cc may view IS? traffic as
the passages 3ellSo~:~ has ci:ed.

In its brief, 3el::'So1..lL:--: claims that the FCC "specifically
repudiated" the two-part thec=j. 3ellSoui:h cites the FCC's Report
to Congress, CC Docke~ No., 9c-45, Apri~ 10, 1998, ~220. There the
FCC stated:

We make no determi~aLion here on the question
of whether comper::. tl ve LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.

That issue, which is now before the [FCC],
does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC's pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, nOL about the severability of the
telecommunications service from the in!ormation service. Indeed,
in the same report, the FCC brought up the severability-notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC's description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Non­
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 96-149 (released Dec. 24,
1996), note 291), where the FCC states:

The Inter~~t is an interconnected global
network of thousands of interoperable packet­
switch~d networks that use a standard
protocol ... :0 enable information exchange. An

.---
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end llser :-:-.ay cbtc,:,,:-. ac.:ess tc ::!:e Internet.
:rom an ::::-:'Lernet S-=:-Vl:::e !=:-ovlCler, by using
cial-cp :::: dedicated access LC connect to thE
Internet service ;::-ovider's p:-ccessor. The
Internet service p:-::vicer, i:, :: urn, connects
the end user to an :::nternet backbone provider
that carries trc:£ic to ano f:-om other
Internet host sites.

BellSouth claims that tr.e significance of this is that calls
to ISPs only transit through the ISP's local point of presence.
Thus, the call does not termina te there. In support of thi s
conclusion, BellSouth mentions several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
swi tching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit
switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Rcd 1619 (1992), aff'd, Georgia Public Service
Commission v. FCC, 5 F.3d 1499 (lIth Cir. 1993). We do not
comprehend BellSouth's point. By that logic, if a local call is
used to access an information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC's jurisdiction.

New York Telephone Co. --Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opini~n and Order, 76
FCC 2d 349 (1980). Once again, it is difficult to discern
BellSouth's point. We do not find this line of argument at all
persuasive.

BellSouth further argues that. ",[t] he FCC has 19n9 held that
the jurisdiction of a call is determined not' by' the physical
location of the communications facilities or the type of facilities
used, but by the nature of the traffic that flows over those
facilities." This, too, is a perplexing argument in light of
BellSouth's claims that the distant location of the host accessed
over the Internet makes ISP traffic interstate, and that the nature
of IS? traffic as either teleco~~unications or information service
is irrelevant.

-~
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As me~[icned atcve, wi:~~ss Hendrix did admit that "the FCC
ir.tended :c;: IS? trc:fic te ::-:; '[reated' as lecal, regardless of
jcrisdictio~.·' ~e e~phasize= :~e werd treated, and explained that
tr.e ?'CC "did :!C: scy thct : ...... 2 traffic h'as ':'ocal but that the
trc:~ic would be treated as ::cal. u

FPSC Treatmen"C

i3elISoll"Ch disT:"~':'sses C:::::-:-_Tlission Order No. 21815, issued
September 5, 1989, in Decket Xo. 880423-T?, Investigation into the
Statewide Offering of Access to the Local Network for the Purpose
of Providing Informa~ion Services, as an interim order. In that
order, the COITllllissic:1 found :;;at end user· access to information
service providers, which include Internet service providers, is by
local service. In the proceeding, BellSouth's own witness
testified that:

[C] onnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth's witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP's location in
Florida. BellSouth's position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP's
[Enhanced Service Provider's] location.
Connectivity to a point out of state through
an ESP should no~ contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs.)

In this case, Witness Hendrix claimed that Order '21815 was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different policy; nor
could he specify the FCC or:::er that supposedly overrules the
rlorida Commission order. Fur~~er, and most importantly, BellSouth
admitted that this definition ~ad not been changed at the time it
entered into its Agreements.

It is clear that the treatment of ISP traffic was an issue
long before '[he parties' Agree;nent was executed. We found, in
Order J~o. 218!5, as discussed above, that such traffic should be
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treated as local.
of ~~is decisicn, and we presu~e the: ~~ey cc~sidered i: ~~En they
ente~ed into thei~ Agreement.

Intent of Parties

In determining \~hat was the parties' intent when they exec~ted

their contract, we may consider circumstances that existed' at the
time the contract was entered into, and the subsequent ~ctions of
the parties. As WorldCom argues in its brief, "the inte:lt of the
parties is revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disputed issue."

In James v. Gulf Life Insur. Co., 66 So.2d 62, 63 (Fla. 1953) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract
construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequitable, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in

ascertaining the parties' intention. Triple E Development Co. v.
Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 1951).
What a party did or cmi~ted tc do after the contract was made may

be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F. 2d 2 4 4 , 2 4 6 , .£b.9:. den., (5 t h Ci r . ) . Cou r t s ma y loa k toth e
subsequent action of the parties to determine the interpretation
that they themselves place en the contractual language. Brown v.
~inancial Service CorD., Inti., 489 F.2d 144, 151 (5~h Cir.) citing

LaLow v. Ccdomo, 101 So.2d 390 (Fla. 1958).

.-....
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As ncted above, SEct~c~ :.~O of ~he Agreement defines local
::-c.::.:..c. Tr.e deIE:.:..tiorl c.CC'Ears LC be careful':")' d:-a,vn. Local
::-C::::':"C 15 said tc :::e ca'::"ls beth'een th'O 0'::- f:lore service users
~ea:-~~g NPA-NXX desi~nations ;~i~hin :he local calling area of the
inc~~bent LEC. It i~ explai~ed that local traffic includes traffic
::::-aci.:ionally refer:-ed to e.s "local calling" and as "EAS." No
~en:ion is made of IS? traffic. Therefore, nothing in Section 1.40
sets ISP traffic apart from local traffic. It is further explained
:hat all other traffic that originates and terminates between end
users within the LATA is toll traffic.

As evidence of its intent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was "economically
irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it tlhad no rational
economic reason to' have agreed to pay reciprocal compensation for
the ISP traffic, because ... such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant. tI

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not a'll parties receive reciprocal compensation of 1 cent per
minute. The MClm Agreement specifies a rate of $0.002 per minute,
not $0.01. In this case, using BellSouth's example, the total
reciprocal compensation would be $7.20. Melm points out in its
brie= that the contract containing the $0.01 rate is one to which
3ellSouth agreed. They argue that" (wJhether BellSouth agreed to

this rate because they mistakenly thought that a rate five times
higher than cost wo~ld g1ve it some competi tive advantage, or
whether BellSouth agreed to it without thinking at all, it is not
::1:e Commission's role to protect 3ellSouth from itself."



EXmBIT C
PAGE is OF 25

ORDER NO. PSC-98-1216-FOF-TF
DOCKET NOS. 971478-T?, 980H~-TP, 9S0':;~<;--:-?, ~'EO~~~9-T?

PAGS 18

that
to be

rates
ISP's

ISP by
local,

In support of i:s positi:~ tha: :S? ~~af£ic was intended
trea~ed as local the ~;=eement, ~or~dCcm pOIntS out
2ellSouth charges i:s own !S~ sustomers ~==al business 11ne
fer local telephc~e excha~;e service that enables the
c~stomers within the local ca::ing area tc connect with the
means of a local ca~:. Such =~lls are ra:ed and billed as
not toll.

MCIm also points out tha: 3ellSouth treats calls to ISPs that
are its customers as local calls. BellSouth also offers its own
ISP customers service out 0: its local exchange tariffs. MCIm
asserts that while it treats its own custc~ers one way, BellSouth
would have ISP customers of t~e ALECs treated differently.

Besides BellSouth's treatment of its own ISP customers'
traffic, there is nothing in the part~es' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
attempt to identify ISP traffic until Mayor June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia also points out in its brief that:

If ISP traffic is not local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for' tracking local'
calls to ISPs. The ca~ls at issue are
commingled with all other local traffic and
are indist~nguishab:e from other local calls.
If BellSouth inte~ded to exclude traffic

terminated to ISPs :rom other local traffic,
it would have needed to develop a way to
measure traffic tho: distinguishes such calls
from all other types of local calls with long
holding tirr.es, suc!". :::s calls to airlines and

-Co
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hetel ~ese~va:iens, and banks. In fact, there
is nc s~ch agreed-~~cn system in place today.

~his is perhaps the ~cs~ telling aspect of the case.
=sll~cuth ~ade no effort to separate out ISP traffic frem its own
bills until the May-June 1997 time frame. WorldCom argues in its
erie: that BellSeuth's "lack cf action is especially glaring given
Mr. Hendrix's acknowledgment that there are transport and
termination costs associated with calls terminating at an ISP.u
?~ier to that time, BellSouth may have paid some reciprocal
compensation for ISP traffic. Witness Hendrix admitted, "We may
have paid some, I will not sit here and say that we did not pay
a.ny. " The other parties made no effort to separate out IS?
traffic, and based on their position that the traffic should be
treated as local, this is as one would expect. In some cases the
contracts were entered into more than a year before this time
period .

-...,
It appears from the record that there was little, if any,

billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth's investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would BellSouth have continued to bill
the ALECs for reciprocal compensation on ISP traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that ISP traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as
BellSouth contends.

Impact on Competition

The potential impact of BellSouth's actions on local
competition is perhaps the most egregious aspect of the case. As
witness Hendrix testified, The Teleconununications Act of 1996
"established a reciprocal compensation 'mechanism to encourage local
cOrrlcetition. u He argued 'Chat "The payment of reciprocal
compensation for ISP traffic would impede local competition." We
are wore concerned with the adverse effect that BellSouth's refusal
'Co pay reciprocal compensation could have on competition. We agree
with this assessment by TCG witness Kouroupas:

--c.
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::'c g:--::·.·.. s I
, ........ - ; i.~ ,-._ •. ;C~_ ..... _ ,

~~~Cs ma~; ~~ell ~i;~ ~:}le~ ~3r~et 5eg~e~ts frc~

:::::.c:::·::::s. - eecn :':-:-:-,02 :~is occurs :he ILEC,
with i:s grea:er resources overall, is eble :c
fabricate a dispu:e ,,'i t:-..;:l,LECs out cf ',... ho1-e
clo:h aGd thus i~voke ccstly regulatory
processes, local cc~petl:.:-cn could be stymied
for many j'ears.

Conclusion

We think the quest ion c: \,\'hether IS P tra ff i cis loca I or
interstate can be argued both ~eyS. While it eppears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it is not a telecommunications
service. The FCC itself seems to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecommunications portion, which is often a local call.
Further, the FCC has allowed ISPs to purchase local service for

provision of Internet services, without ever ruling on the extent
to which the ~local" characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has not been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction, for purposes of the
Interconnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the basis of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit except~on.

Even if we assume for the sake of discussion that the parties'
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct at the time of, and subsequen~ to, the execution of the
Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special trea~ment during their negotiations. BellSouth concedes
that it rates the t.raffic of its own ISP customers as local
traffic. I~ would hardly be ~~st for BellSouth to conduct itself
in this way while treating WorldCom differently. Moreover,
BellSouth made :-.0 i3Lte:::r:;t tc sepi3rate OU: IS? traffic frem its
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bil':"s to t:-:e .~LECs unt.:':" - - decidec i:: did !~ct Ivant to pay
~eci~roca':" cospensaticn fer ~~~ traffic to the ALECS. BellSouth's
~c,,~~c: SGDsequen: :0 t~e Asree~Ent "as fcr a long time consistent
w:::-: :~e interpretation of 5ection 1.40 urged by WorldCom. A party

~ contract cannot be permitted to impose unilaterally a
different ~e2ning than the c"e shared by the parties at the time of
exec~tion when it later cecomes enlightened or discovers an
Gni~tended consequence.

BellSouth states in il:s brief t.hat "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the par:.ies negotiated and exec.:ted the Agreements." It\ie
have. By its own standards, BellSouth is. found wanting. The
preponderance of the evidence shows that BellSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to WorldCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the WorldCom and
BellSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate WorldCom according to the 'parties' interconnection
agreement, including interest, for the entire period the balance
owed is outstanding.

The Teleport/TCG South Florida-BellSouth Agreement

Local traffic is defined in Section 1.0. of the Agreement
between BellSouth and TCG as:

any telephone call that originates and
terminates in the same LATA and is billed by
the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth's ~ervice area with
respect to which BellSouth has a local
interconnection arrangement' \"i th an
independent LEC, with which TCG is not
directly interconnected.

This Agreement was enLered into by the parties on July 15,
1~96, and was subsequently approved by the Commission in Docket No.
9E08€2-T~. Under TCG's Drier Agreement with BellSouth, ISP traffic
was "Created as local.
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The delive~\; 2~ :cc~l ~~af£ic between part~es

shall be ~eciprcca~ and cc~pe~sation will be
mutual acccrciin:;)' the ;:·rC'.-isic:;s of this
Agreement.

Each party will pay che ot~er for :erminati::g
its local :ra~fic on the c~her's network the
local interconnec:.ion rat.es as se: forth in
Attachment B-1, incorpora:ed herein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude lSP traffic. The facts surrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TCG reciprocal compensation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange service end users that are Internet Service
Providers or Enhanced Service Providers under the terms of theTCG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently from other local dialed traffic. We find that
BellSouth must compensate TCG according to the pa'rties'
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The MCI-BellSouth Agreement

The Agreement between MCl and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as
follows:

The parties shall bill each other reciprocal
compensation at the ra~es set forth for Local
Interconnect.ion ~n ~nlS Agreement. and the
Order of the FPSC. Local Traffic is defined
as any telephone call that originates in one
exchange and terminates i:: ei t.her the same
exchange, 2 cor respondi.ng Sxtended Area
(EAS) exchange. The terms Exchanse and E.n.S
exchanges are defi::ed ar-a specifiec in Sect.icn
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A3 of Bel!Scu~h's ~~~eral S~bs~ribe~ Service
Tarl!:.

~~c~ wit~ess Martinez tes~l=~ec :hat ~o e):cepticn to tte definition
of local traffic was scgges:ed by BellSouth. MCl argues i~ its
brief that" li]f BellSouth ~a~ted a particu:ar except~cn to the
general definition 0: local :r~ffic, it had ar. cbligatic~ to raise
it."

The facts surrounding t~~s Agreement, and the arguments made
by the parties, are essentially the same as the WorldCom Agreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evicence shows that BellSouth is required
to pay Mcr reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCl for termination with telephone

.' exchange service end users that arelnternet Service Providers or
Enhanced Service Providers under the terms of the MCI and BellSouth
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties' interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

The Intermedia-BellSouth Agreement

The Agreement with Intermedia defines Local Traffic in Section
leD) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and EAS exchanges are defined and specified in
Section A3 of BellSouth's General Subscriber
Service Tariff. (TR 142-14~)

The portion regarding reciprocal compensation, Section IV(A)
states:

The delivery of local traffic between the
parties shall be reciprocal and compensation
will be mutual according to the provisions of
this .r,greement. (T? :"43)

._~
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::2C:-'J par:.': \,ll':'J.. ;:=.y t::e .Jther party for
:.e=~i~a~i~~ its lc==.l traff~c on the other's
~e:~o~k the local ~~:erconnec:ion rates as set
fcr:.h in .::'t:.achme:-.:: B-1, by this reference
incorporated herei~.

The eVldence shows th=:: no exceptions were made to the
definition of local traff:= to exclude ISP traffic in the
Intermedia-BellSouth Agreeme~:.. The facts surrounding this
Agreement, and the 2r~uments ~ade by t~e parties, are essentially
the same as the \~orldCom Agreement, and we will not reiterate them
here. Our decision is the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Providers should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to the parties' interconnection agreement,
including interest, for the entire period the balance owed is
outstanding.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parties' Ir-terconnection Agreements, BellSouth
Telecommunications, Inc. is required to pay Worldcom Technologies,
Inc., Teleport Communications Group Inc./TCG South Florida,
Intermedia Communications, Inc., and MCI Metro Access Transmission
Services, Inc., reciprocal compensation for the ·transport and
termination of telephone exchange se~vice that is terminated with
end ~sers that are Internet Service Providers or Enhanced Service
Providers. BellSouth TelecoIT~~nications, Inc. must compensate the
complainants according to the :~terconnection agreements, including
interest, for the entire peri=d the balance owed is outstanding.

~'[ ':"s furthe~

O~DE~ED :.hat these docke::s shall be closed.

.-....
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By CRDER c: :he r ,:,(~::"::c. ::'..;b~_~ ':::C'~-:ic::e C::::-:-lJ"";,iss::..on ::':1is l5th
[;0\" :·f .seE:,tE~ber, :~~3.

/sl Blanca S. 3ay6

BLANCA S. BAYO, ~irector

Division of Records and Re~orting

~his is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

(SEAL)
.' MCB

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is "required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or jUdicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Ji.ppeal i!1 the case of a ....ater and/or
wastewater utility by filing a ~ot~ce of appeal wi~h the Director,
Division of Records and repor~ing and filing a copy of the notice
of appeal and the filing fee with the apprcpriat.e court. This
filir.g must be completed withi~ ~hirtj (30) days after t.he issuance
of t~is order, pursua~t to Ru~e 9.110, :lorida Rules of Appellate
Procedure. The notice of ap~eal ~us~ te i~ t~e form 5pecified in
Rule 9.900(a), :lorida Rules 0: Appe~la~e Procedure.


